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PRESIDENT’'S PAGE 


In November, 1959, a nationai 
conference on judicial selection 
and court procedure was held at 
Chicago. The conference was spon- 
sored jointly by the American Bar 
Association, the American Judica- 
ture Society and the Institute of 
Judicial Administration. As presi- 
dent of your 
association I 
was privileged 
to attend this 
meeting. Oth- 
ers in attend- 





ance included 

some of the 

best legal 

F minds in the 

7 nation. As 

Flavel A. Wright stated in the 


conference consensus “conferees in- 
cluded 164 federal and state judges, 
lawyers, law teachers, bar associa- 
tion presidents, deans of law 
schools, court administrators, news- 
paper men, and prominent national 
lay organization leaders from 35 
states, Canada and England.” 

Generally the conference fol- 
lowed the Arden House procedure 
which involved dividing the group 
into panels of approximately 20 
members. The subjects considered 
were divided into seven topics as 
follows: 

1. How should judges be se- 
lected. , 

2. Making the existing state se- 
lection systems work. 

3. Problems of federal judicial 
selection. 

4. Judicial tenure and retire- 


ment. 

5. Discipline and removal of 
judges. 

6. Effective use of judicial man 
power. 

7. Action programs to achieve 
reform. 

A team consisting of a leader, 
assistant leader and reporter was 
responsible for each ,topic and 
traveled from panel to panel as 
discussion leaders. Every member 
of the conference actively partici- 
pated in discussion of each sub- 
ject and expressed his views con- 
cerning the topic involved. The 
views of each panel were recorded 
by the discussion teams and at the 
conclusion the conference ham- 
mered out a document labeled as 
“Conference Consensus.” 

In view of the past experience of 
the Nebraska State Bar Associa- 
tion in its efforts to improve our 
procedure for judicial selection, I 
found the following thoughts which 
were expressed at this conference 
to be of particular interest: 

1. It was generally conceded 
that selection of the judiciary by 
popular election was the least de- 
sirable method of judicial selec- 
tion. 

2. Most states with such a 
method of judicial selection are 
now in the process of attempting 
to develop ways and means of im- 
proving their method of judicial 
selection. 

3. Failures, such as those we 
have experienced in Nebraska, are 
common in other states. 
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4. It ordinarily takes a great 
deal of time and considerable per- 
sistence to obtain any change in 
this area. 

5. The public and the press are 
more enthusiastic for such a 
change than are some members of 
the bar and judiciary. 

6. Much of the resistence to the 
change has come from within the 
Bar itself and from members of 
the judiciary. 

7. The American Bar Associa- 
tion or Missouri Plan has been 
adopted in Missouri and Kansas 
and a comparable plan is in ex- 
istence in California. 

8. The lawyers and judges from 
Missouri and California were en- 
thusiastic about the plans now in 
effect in their respective states. 
(Kansas only recently adopted the 
plan). 

9. It was generally agreed that 
the Bar should continue its efforts 
to bring about improvement in this 
area. 

10. Until constitutional changes 
come about to provide for a better 
method of judicial selection, the 
Bar Association can assist in mak- 
ing the existing systems work by 
(a) encouraging qualified lawyers 
to seek and accept judicial office 
(b) advising voters of the candi- 
dates for judicial office determined 
by the Bar Association to be best 
qualified (c) actively campaigning 
for the candidates so qualified par- 
ticularly by working through citi- 
zen’s organizations and groups and 
with the press to promote the 
qualified candidates (d) commit- 
ting candidates for political office 


to a policy of cooperation with 
the Bar Association in filling judi- 
cial vacancies. 

11. Judicial salaries in Nebras- 
ka are grossly inadequate and the 
Bar should continue its efforts to 
obtain a salary level which will 
attract the best qualified members 
of the Bar to judicial office. 

In December of 1959, the 17th 
Annual Institute of the Nebraska 
State Bar Association on Federal 
Taxation was held at Sidney, 
Grand Island and Omaha. Attend- 
ance at this institute was better 
than in some years in the past 
but constituted less than 20% of 
the practicing lawyers in Nebras- 
ka. Federal taxation affects all 
areas of the legal practice. To 
adequately perform the function 
of a lawyer in this day and age 
requires not only a_ thorough 
knowledge of federal taxation but 
constant effort to keep abreast of 
the changes in this field. The Bar 
Association is actively interested 
in developing ways and means of 
improving the tax institutes and 
encouraging a better attendance at 
these institutes. The section of 
taxation is presently engaged in 
arranging the program for 1960 
and any suggestions of members 
of the Bar should be submitted to 
John North, Creighton University, 
Omaha. 

Committee appointments for the 
year 1960 have been made. In 
addition to the regular committees 
the following special committees 
have been created and appointed: 

1. Committee to study the uni- 

form commercial code and re- 
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port to the House of Delegates 
at its next meeting. Chair- 
man, Dan Stubbs of Alliance. 

2. Committee to study and im- 
plement improvement of the 
relationship between the mem- 
bers of the Bar and the law 
colleges at the University of 
Nebraska and Creighton. 
Chairman, W. W. Wenstrand 
of Omaha. 

3. Committee to study and de- 
velop a procedure for making 
new legislation and_ session 
laws immediately available to 
the members of the bar. Chair- 
man, Robert Denney of Fair- 
bury. 

4. Special committee to confer 
with Nebraska Real Estate As- 
sociation. Chairman, L. R. 
Ricketts of Lincoln. 

5. Special committee to study 
and report to the House of 
Delegates concerning unrea- 
sonably low attorneys fees in 
certain areas of federal prac- 
tice such as Social Security. 


Chairman, Leo Eisenstatt of 
Omaha. 

All committee chairmen of the 
special committees as well as the 
regular committees are urged to 
immediately call a meeting of 
their committees and to under- 
take the work assigned. 

Finally, I have been approached 
by several competent members of 
the senior class of the Nebraska 
Law School who are booking for 
locations throughout the state up- 
on their graduation. No doubt 
there are students similarly situ- 
ated at Creighton University. 
While the law schools are primar- 
ily interested in assisting the stu- 
dents in this respect, the Bar As- 
sociation desires to cooperate in 
this endeavor to the fullest extent. 
It is suggested that any members 
of the Bar having information in 
their possession which would be of 
assistance in this regard contact 
George Turner who can then re- 
lay the information to the law 
schools involved. 


SECTION ON TAXATION 


TAX NOTES—NEW REGULA- 
TIONS DEFINE CORPORA- 
TIONS FOR TAX PURPOSES. 
On December 23, 1959, the Treas- 

ury Department finally issued its 

proposed regulations relating to 
the definition of a corporation for 
tax purposes. You may recall that 
these regulations were the out- 
growth of the problem presented 
in the Kintner case in which sev- 
eral doctors who associated to- 


gether were held by the court en-. 


titled to obtain the benefits of a 
tax-favored pension plan. Accord- 
ing to the Treasury Proposals, the 
following factors will be consid- 
ered in determining whether or 
not an association is a corporation 
for tax purposes: (1) associates; 
(2) purpose to conduct a business 
and distribute its profits; (3) con- 
tinuity of life on death or with- 
drawal of a member; (4) central- 
ized management; (5) limited lia- 
bility; and (6) transferability of 
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interests. An illustration given in 
the proposed regulations refers to 
a group of doctors forming a clinic 
to furnish medical services for 
profit. Their organization lacks 
limited liability but has central- 
ized management, continuity of 
life, and modified transferability 
of interests. The proposed regula- 
tions indicate that such an organ- 
ization would be treated as a cor- 
poration for tax purposes. These 
regulations should be very care- 
fully examined in connection with 
existing associations. The regula- 
tions cut both ways. If the asso- 


ciation is a corporation for tax 
purposes, fringe benefits, e.g. pen- 
sion and profit sharing plans, will 
be available to the association: 
however, the association will also 
be subject to the impact of the 
other corporate tax provisions, in- 
cluding the corporate tax rates, in 
the absence of an appropriate elec- 
tion under Sub-Chapter S. 

Real estate investment groups, 
security investment clubs, joint 
owners of oil and gas properties, 
and associations of professional 
men are typical of the groups af- 
fected by these regulations. 


NEBRASKA STATE BAR ASSOCIATION 
COMMITTEES FOR 1960 


President Flavel A. Wright has 
announced the appointment of the 
following committees. Each mem- 
ber is to serve until adjournment 
of the annual meeting of the year 
set opposite his name. 
SPECIAL COMMITTEE ON 
ISTRATIVE AGENCIES: 


ADMIN- 


Edson Smith, Omaha, Chairman 1960 
Harry B. Otis, Omaha 1960 
J. Max Harding, Lincoln 1961 
Einer Viren, Omaha 1961 
Harry R. Henatsch, Omaha 1962 
Elmer J. Jackon, Hastings 1962 


COMMITTEE ON AMERICAN CITI- 


ZENSHIP: 
L. F. Otradovsky, Schuyler, 

Chairman 1960 
Charles W. Baskins, North Platte 1960 
W. L. Brennan, Butte 1960 
Edgar R. Geesaman, Omaha 1960 
Frank A. Hebenstreit, Falls City 1960 
E. W. Moehnert, Loup City 1960 
George H. Moyer, Madison 1960 
Leslie H. Noble, Beatrice 1960 
Lawrence H. Yost, Fremont 1960 
James T. Begley, Plattsmouth 1961 
Robert H. Downing, Superior 1961 


Lawrence S. Dunmire. Hastings 1961 
Robert M. Harris, Scottsbluff 1961 
Clarence C. Kunc, Wilber 1961 
Vance E. Leininger, Columbus 1961 
Charles E. McCarl, McCook 1961 
Melvin Moss, Fairbury 1961 
Charles F. Adams, Aurora 1962 
Robert C. Guenzel, Lincoln 1962 
Frank J. Mattoon, Sidney 1962 
W. E. Mumby, Harrison 1962 
James I. Shamberg, Grand Island 1962 
Rodney R. Smith, South Sioux 
City 1962 
Dewayne Wolf, Kearney 1962 
SPECIAL COMMITTEE ON ATOMIC 
ENERGY LAW: 
William W. Spear, Fremont, 
Chairman 1960 
Leslie Boslaugh, Hastings 1960 
G. H. Seig, Omaha 1961 
Richard D. Wilson, Lincoln 1961 
Robert H. Berkshire, Omaha 1962 
Robert E. Johnson, Jr., Lincoln 1962 
COMMITTEE ON COOPERATION 


WITH AMERICAN LAW INSTITUTE: 
Hale McCown, Beatrice, Chairman 1960 


Richard L. Berkheimer, Lincoln 1960 
Fred T. Hanson, McCook 1961 
Daniel Stubbs, Alliance 1961 
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Henry M. Grether, Jr., Lincoln 1962 James M. Knapp, Kearney 1961 
James A. Doyle, Omaha 1962 Milton R. Abrahams, Omaha 1962 
COMMITTEE ON COUNTY LAW James N. Ackerman, Lincoln 1962 
LIBRARIES: Farley Young, Lincoln 1962 
William H. Meier, Minden, Robert D. Moodie, West Point 1962 
Chairman 1960 COMMITTEE ON LEGAL AID: 
George E. McNally, Schuyler 1960 William D. Blue, Lincoln, 
Elmer M. Scheele, Lincoln 1960 Chairman 1960 
Robert L. Flory, Fremont 1961 Jack Knicely, Sidney 1960 
Russell E. Lovell, Scottsbluff 1961 Winsor C. Moore, Omaha 1961 
Robert R. Moran, Hemingford 1961 John E. Wenstrand, Lincoln 1961 
Leo M. Bayer, Alliance 1962 Kenneth G. Elson, Grand Island 1962 
Alfred W. Blessing, Hastings 1962 Melvin K. Kammerlohr, Hastings 1962 
Frederic Coufal, David City 1962 COMMITTEE ON LEGAL EDUCA- 
COMMITTEE ON CRIME AND TION AND CONTINUING LEGAL 
DELINQUENCY PREVENTION: EDUCATION: 
Alfred G. Ellick, Omaha, John C. Mason, Lincoln, Chairman 1961 
Clsaladinaes 1961 David Dow, Lincoln 1960 
Robert A. Nelson, Lincoln 1960 Donald P. Lay, Omaha 1960 
James F. Brogan, Madison 1960 Richard E. Hunter, Hastings 1960 
John H. Keriakedes, Omaha 1960 Keith Miller, Omaha 1961 
Walter G. Huber, Blair 1961 Albert T. Reddish, Alliance 1961 
Betty Peterson Sharp, Nebraska John E. North, Omaha 1962 
City 1961 Wilber S. Aten, Holdrege 1962 
Gerald S. Vitamvas, Lincoln 1962 Joseph C. Tye, Kearney 1962 
Dale E. Fahrnbruch, Lincoln 1962 COMMITTEE ON LEGISLATION: 
Domenico Caporale, Omaha 1962 Herman Ginsburg, Lincoln, 
SPECIAL COMMITTEE ON JOINT Chairman 1961 
CONFERENCE OF LAWYERS AND R. Robert Perry, Lincoln 1960 
ACCOUNTANTS: Lewis R. Ricketts, Lincoln 1960 
Harry B. Cohen, Omaha, William A. Sawtell, Omaha 1960 
Chairman 1960 Chauncey E. Barney, Lincoln 1961 
Thomas M. Davies, Lincoln 1960 Walter P. Lauritsen, Grand 
Barlow Nye, Kearney 1960 Island 1961 
James W. R. Brown, Omaha 1961 Raymond E. McGrath, Omaha 1962 
Warren K. Dalton, Lincoln 1961 Kenneth B. Holm, Omaha 1962 
John E. North, Omaha 1961 Richard E. Hunter, Hastings 1962 
Roger V. Dickeson, Lincoln 1962 COMMITTEE ON MEMORIALS: 
Robert K. Adams, Omaha 1962 Joseph T. Votava, Omaha, 
John W. Stewart, Lincoln 1962 Chairman 19:60 
COMMITTEE ON JUDICIARY: Earl J. Moyer, Madison 1961 
Tracy J. Peycke, Omaha, Robert H. Beatty, North Platte 1962 
Chairman 1962 COMMITTEE ON PUBLIC SERVICE: 
Julius D. Cronin, O’Neill 1960 Edward F. Carter, Jr., Lincoln, 
A. J. Luebs, Grand Island 1960 Chairman 1960 
Alexander McKie, Jr., Omaha 1960 Auburn H. Atkins, Scottsbluff 1960 
Donald R. Ross, Omaha _. 1960 Pliny M. Moodie, West Point 1960 
Ralph E. Svoboda, Omaha 1960 John J. Wilson, Lincoln 1960 
Wilber S. Aten, Holdrege 1961 Tyler B. Gaines, Omaha 1961 
Paul P. Chaney, Falls City 1961 Richard A. Knudsen, Lincoln 1961 
Robert B. Crosby, Lincoln 1961 C. Russell Mattson, Lincoln 1961 


Robert V. Denney, Fairbury 1961 Joseph C. Tye, Kearney 1961 
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Patrick W. Healey, Lincoln 1962 
Donald F. Sampson, Central City 1962 
Edmund D. McEachen, Omaha 1962 
Bernard M. Spencer, Nebraska 

City 1962 


SPECIAL COMMITTEE ON OIL AND 
GAS LAW: 


Paul L. Martin, Sidney, Chairman 1961 
Robert J. Bulger, Bridgeport 1960 


J. H. MeNish, Sidney 1960 
Floyd E. Wright, Scottsbluff 1961 
R. L. Smith, Chappell 1962 


Ivan Van Steenberg, Kimball 1962 


SPECIAL COMMITTEE ON REVISION 
OF CORPORATION LAW: 


Bert L. Overcash, Lincoln, 


SPECIAL COMMITTEE ON PUBLI- 
CATION OF LAWS: 

Robert V. Denney, Fairbury, Chairman 

Robert Barlow, Lincoln 

John Dudgeon, Lincoln 

Winthrop B. Lane, Omaha 

Alexander McKie, Jr., Omaha 

Warren K. Urbom, Lincoln 
SPECIAL COMMITTEE TO COLLABO- 
RATE WITH NEBRASKA REAL 
ESTATE ASSOCIATION: 

Lewis R. Ricketts, Lincoln, Chairman 

H. L. Blackledge, Kearney 

Raymond Frerichs, Nebraska City 

Willis Hecht, Lincoln 

Harry R. Henatsch, Omaha 

Robert L. Smith, Omaha 
SPECIAL COMMITTEE ON ATTOR- 
NEY FEES IN GOVERNMENTAL 
MATTERS: 





; Chairman 1962 
George L. DeLacy, Omaha 1960 
David W. Swarr, Omaha 1960 
Roland A. Luedtke, Lincoln 1961 
Fred H. Richards, Jr., Fremont 1961 
William J. Baird, Omaha 1962 


COMMITTEE ON UNAUTHORIZED 
PRACTICE OF LAW: 
Albert T. Reddish, Alliance, 


Chairman 1960 
Charles E. McCarl, McCook 1960 
Raymond M. Crossman, Jr., 

Omaha 1961 


Clarence A. H. Meyer, Lincoln 1961 
Walter H. Smith, Plattsmouth 1962 
William A. Stewart, Sr., Lex- 


ington 1962 
COMMITTEE ON MEDICO-LEGAL 
JURISPRUDENCE: 


Earl M. Cline, Lincoln, Chairman 1960 
M. M. Maupin, North Platte 1960 


F. M. Deutsch, Norfolk 1961 
George B. Boland, Omaha 1961 
George A. Healey, Lincoln 1962 
Harry L. Welch, Omaha 1962 


SPECIAL COMMITTEE ON UNIFORM 
COMMERCIAL CODE: 
Daniel Stubbs, Alliance, Chairman 
A. Lee Bloomingdale, Omaha 
Walter H. Smith, Plattsmouth 
Arthur C. Sidner, Fremont 
Robert Guenzel, Lincoln 
Chauncey Sheldon, Lincoln 
John W. Delehant, Jr., Omaha 
Robert G. Fraser, Omaha 
Allan Axelrod, Lincoln 


Leo Eisenstatt, Omaha, Chairman 
Joseph Cashen, Omaha 

H. B. Evnen, Lincoln 

Theodore L. Richling, Omaha 

Ray C. Simmons, Fremont 
Richard L. Spangler, Jr., Lincoln 


SPECIAL COMMITTEE ON CO- 
CPERATION WITH LAW SCHOOLS: 


W. W. Wenstrand, Omaha, Chairman 
Robert D. Baumfalk, Beatrice 
Edmund O. Belsheim, Lincoln 

Ivan Blevens, Seward 

James A. Doyle, Omaha 

James J. Fitzgerald, Jr., Omaha 
Walter P. Lauritsen, Grand Island 
Wilfred W. Nuernberger, Lincoln 
Charles E. Oldfather, Lincoln 











BOOKS WANTED 
AND FOR SALE 


FOR SALE: 1st and 2nd Edi- 
tion N. W. Reporter of 397 
Volumes in good condition for 
$600.00. f.o.b. Richland Cen- 
ter, Wis. Cost new about 
$1500.00. Inquire of O. D. 
Black, P. O. Box 423, Rich- 
land Center, Wis. 
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NEBRASKA'S NEW RETAIL INSTALLMENT 


SALES ACT 


By MAX A. 


In today’s modern business 
world there is one thing that 
stands out far above anything else 
and is one of 
the main rea- 
sons America 
is the envy of 
the peoples of 
the world. 
That one thing 
is the avail- 
ability of good 
merchandise to 
the ordinary 
man on _ the 
street. More people can _ buy 
more things at less cost than any- 
where else in the world. One of 
the things that has made this pos- 
sible is consumer credit. 

In spite of the fact that consum- 
er credit has become big business 
in this country, the details of how 
it works does not seem to be 
clearly understood by the public, 
by legislators, the press, or the 
bar. 

Over the years, many kinds and 
types of credit transactions have 
been developed to fit the various 
demands and needs of the public. 
Among these are: charge accounts 
(where 30, 60 or 90 day credit is 
extended); revolving credit or 
budget plan accounts (where a 
service charge is made on the 
declining balance at the end oi 
each month for carrying the ac- 
count); installment sales (where 
an additional charge is made to 





Max A. Denney 


DENNEY 


the buyer for the privilege of buy- 
ing on time); and direct loans 
(where interest is charged to the 
borrower for the loan of money). 

Time selling or installment seli- 
ing is one type of transaction that 
has come of age within the past 
few years although it has been 
going on in this country since 
about 1900. It has had a tremend- 
ous impact on modern day busi- 
ness. Automobiles, farm equip- 
ment, heavy road equipment, fur- 
niture, appliances, radios, TV’s, in 
fact, all kinds of durable consum- 
er goods are now available to 
large numbers of people who oth- 
erwise would not be able to ob- 
tain them. In the United States 
this type of business runs between 
40 and 50 billion dollars a year. 
In Nebraska it amounts to about 
300 million dollars a year. 

One thing that should be clearly 
understood is that those engaged 
in the time-selling business are 
not making loans of money. The 
dealer merely gives the buyer the 
privilege of buying the merchan- 
dise on time (paying for it in in- 
stallments) and for this privilege 
the buyer agrees to pay an addi- 
tional amount which would com- 
pensate the dealer for the use of 
his money and increased overhead 
due to handling of account cards, 
salaries of personnel involved, col- 
lection activities and losses. A 
typical time sale, and the financ- 
ing operations connected with it, 
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is usually accomplished in two 
steps: (1) After making a down 
payment, either in cash, trade-in, 
or both, the buyer gives the dealer 
a note or other evidence of his 
indebtedness covering the remain- 
der of the total time purchase 
price, as agreed upon between the 
dealer and the buyer—this obli- 
gation to be paid in installments, 
usually monthly. As evidence of 
the transaction and indebtedness, 
the dealer usually requires a prop- 
erly executed security instrument. 
(2) Should the dealer not have 
sufficient capital to carry his time 
sales contracts to maturity, he will 
usually sell these obligations to a 
sales finance company, or other 
financial institution, for something 
less than the face value, in other 
words he discounts them. After 
sale by the dealer, the buyer pays 
the full amount of the original 
obligation to the sales finance com- 
pany. 

Our courts have always held 
that an owner of property could 
sell that property at any price 
which he and the buyer might 
agree upon. Inherent in this right 
is the additional right to ask a 
different price under different sets 
of conditions. The seller may, 
for instance, elect to ask one price 
if his property is purchased for 
cash, and a higher price if the 
buyer wants the convenience of 
installment payments. The differ- 
ence between the price at which 
the item could have been bought 
for cash and the time price agreed 
upon by the parties is the actual 
cost in dollars to the buyer. This 


difference is known as the “time 
price differential” and is not in- 
terest for the loan of money, it is 
merely a part of the installment 
purchase price of the item bought. 

For a great many years, the 
courts of England, the United 
States Supreme Court, and our 
state courts have recognized the 
“time-sale doctrine” as a proper 
and legal business transaction. In 
5) Am. Jur. 338 it is stated “A sale 
of personal property is not a loan 
or forbearance of money, and is 
not within the usury laws unless 
the transaction is but a mere form 
or device to evade such laws. The 
owner of property, whether real 
or personal, has a perfect right to 
name the price at which he is 
willing to sell, and to refuse. to 
accede to any other. He may offer 
to sell at a designated price for 
cash or at a higher price on credit 
and it is generally held that a 
credit sale at an advanced price 
will not constitute usury, however 
great the difference between the 
two prices, so long as it appears 
that the price charge is in fact 
fixed for the purchase of goods 
on credit with no intention or pur- 
pose of defeating the usury laws.” 

In 71 Harvard Law Review 1143 
the writer stated “Until recent 
years most American courts have 
consistently held that these stat- 
utes (usury statutes) do not apply 
to conditional-sales contracts. The 
traditional view is that sale-and- 
purchase arrangements cannot be 
assimilated to loans, and that only 
loans are covered by the usury 
statutes.” The writer then goes 
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on to point out that a few states 
within the past few years have had 
occasion to re-examine this tradi- 
tional approach and for the first 
time have found violations of the 


usury laws in connection with 
bona fide conditional sales. He 
then cites Minnesota, Arkansas 


and Nebraska as being these states. 
The case of McNish v. General 
Credit Corp., 164 Neb. 526, 83 N. W. 
2d 13 (1957) is referred to. How- 
ever, this case does not overrule 
the time-sale doctrine. On the con- 
trary, this case and the one follow- 
ing it, McNish v. Grand Island 
Finance Co., 164 Neb. 543, both 
uphold and reconfirm the “time- 
sale doctrine” in Nebraska by stat- 
ing that a time sale made in good 
faith at a price in excess of a cash 
price, which time price is arrived 
at by schedules furnished by a 
finance company which solicits 
contracts so entered into between 
a purchaser and a dealer, may not 
necessarily be regarded as being 
tainted with usury even though 
the difference exceeds the lawful 
rate of interest for a loan. 

Our court did, however, create a 
doubt and a cloud over this type of 
transaction in its decisions in the 
Powell v. Edwards case and in the 
Nelson v. General Credit Corp. 
case. The latter case is found in 
166 Neb. 770, 90 N. W. 2d 799 and 
in this case the court said: “Begin- 
ning with Grand Island Finance 
Co. v. Fowler, 124 Neb. 514, 247 


N. W. 429, down to and including 
MeNish v. Grand Island Finance 
Co., 164 Neb. 543, 83 N. W. 2d 13, 
we have stated and restated the 


applicable rules. * * * Many of the 
facts of the case here are substan- 
tially the same as those in Grand 
Island v. Fowler, supra, wherein 
we held that they established a 
valid time sale. However, in 
Powell v. Edwards, 162 Neb. 11, 
75 N. W. 2d 122, we reviewed the 
Fowler case at length and refused 
to follow the fact conclusions of 
that case, although accepting in 
principle the rule of law there 
stated. * * * It is well also to point 
out that Grand Island Finance Co. 
v. Fowler, supra, was decided in 
1933 under the provisions of Comp. 
St. 1929, C. 45, Art. I, and before 
the Legislature set out the public 
policy of this state by enactment of 
Laws 1941, C. 90, p. 344.” Be- 
cause of this doubt in the minds of 
those engaged in the time-selling 
business, many felt it would be 
wise to have the Legislature clear 
up the situation by setting forth 
in a law what the public policy of 
the state was with reference there- 
to. 

On June 9, 1959 the sixty-nintn 
session of the Nebraska Legisla- 
ture passed a time-sale law, LB 
652, which is cited in the bill as 
“The Nebraska Installment Sales 
Act.” As stated by the Banking, 
Commerce and Insurance Commit- 
tee of this body, “LB 652 is to 
regulate the installment selling 
and financing of all kinds and 
types of merchandise in Nebraska. 
Its application will affect the oper- 
ation of many industries in this 
state including retail merchants, 
furniture dealers, appliance deal- 
ers, motor vehicle dealers, farm 
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equipment dealers, 
equipment dealers and _ finance 
companies.” The Committee also 
stated that “LB 652 is not a ‘loan’ 
or ‘interest’ bill but concerns itself 
entirely with time-sale credit.” 

The passage of this bill was the 
result of extensive study, work 
and thought on the part of many 
people, including a special study 
committee set up by the Legisla- 
ture itself at the end of its 1957 
session. During the latter part of 
1957 and all of 1958, this study 
committee held public hearings. 
At these hearings material, both 
written and oral, was presented 
to the committee by those inter- 
ested in the time-selling business, 
explaining in detail every phase of 
modern credit transactions. Indi- 
vidual members of the committee 
also did research on their own. 
As a result of all this research, the 
committee, in November, 1958, 
submitted a written report to the 
Legislative Council wherein they 
recommended that a time-sale law 
be passed. In its report, the com- 
mittee stated, among other things, 
that “these credit plans are an es- 
sential part of retail selling today, 
and they are in demand by the 
consumers themselves. It is un- 
derstood by the committee fur- 
thermore that its primary respon- 
sibilty is in seeing that the inter- 
ests of the consuming public are 
protected. But while this is so, 
it is also realized that the mer- 
chants and the finance companies 
have legitimate rights which must 
be protected.” 

Practically all existing legisla- 


heavy road 


tion on this subject has been en- 
acted since 1935, when the laws 
of Indiana and Wisconsin were 
passed. In 1959 more than 1,000 
bills touching on the subject of 
installment selling or credit buy- 
ing were introduced in the various 
state legislatures. Thirty states 
now have time-sales laws of one 
kind or another. 

Whenever the subject of credit 
legislation comes before a legis- 
lative body, there often seems to 
be certain misunderstandings along 
with a considerable amount of 
emotionalism injected into the dis- 
cussion. It appears this is natural 
as many people who have been 
extended credit are often trying 
to figure out ways of reducing the 
charges when the time comes to 
pay. Unscrupulous and unethical 
operators have been vigorously 
condemned for generations — 
and rightly so—but in _ the 
heat of a legislative battle, it seems 
that there are those who attempt 
to brand everyone in the credit 
business as being associated with 
such practices. Such actions tend 
to create confusion and misunder- 
standing and make the passage of 
good laws more difficult. This 
problem had to be met in Nebras- 
ka along with the additional diffi- 
culty of getting the legislators to 
understand the practical problems 
of a time-sale transaction or in- 
stallment buying, and also to un- 
derstand the differences involved 
in the many kinds of credit trans- 
actions in modern day business. 

LB 652 is known as an “all goods 
bill,” in other words it regulates 
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the time-selling of all types and 
kinds of personal property, includ- 
ing motor vehicles. The act de- 
fines the terms used in a time- 
sale transaction, and states that a 
retail installment contract includes 
a conditional sale contract, a chat- 
tel mortgage, or a lien instrument. 

The bill also contains a full dis- 
closure section which provides that 
the contract must be in writing, 
must disclose every item involved 
in the transaction, including in- 
surance if any is sold in connec- 
tion with the transaction. This 
section also provides that the con- 
tract must be completely filled out 
before signing, must be signed by 
both the buyer and seller, and 
must stipulate the number, amount 
and due date of each installment. 
A copy of the contract must be 
given the buyer at the time it is 
signed. 

There is a rate section placing 
a maximum on the amount that 
can be charged, the time price dif- 
ferential. This comes under sec- 
tion 5 of the act and reads: “Not- 
withstanding the provisions of any 
other law, the time price differen- 
tial shall not exceed the following 
schedule: (a) As to motor ve- 
hicles: Class 1. Any new motor 
vehicle designated by the manu- 
facturer by a year model not ear- 
lier than the year in which the 
sale is made—eight dollars per 
one hundred dollars per year. 
Class 2. Any new motor vehicle 
not in Class 1 and any used motor 
vehicle designated by the manu- 
facturer by a year model of the 
same or not more than two years 


prior to the year in which the sale 
is made—ten dollars per one hun- 
dred dollars per year. Class 3. 
Any used motor vehicle not in 
Class 2 and designated by the man- 
ufacturer by a year model nct 
more than four years prior to the 
year in which the sale is made—- 
thirteen dollars per one hundred 
dollars per year. Class 4. Any 
used motor vehicle not in Class 
2 or Class 3 and designated by the 
manufacturer by a year model 
more than four years prior to the 
year in which the sale is made-- 
fifteen dollars per one hundred 
dollars per year. (b) As to goods 
cther than motor vehicles: (i) On 
so much of the basic time price 
as does not exceed three hundred 
dollars, twelve dollars per one 
hundred dollars per year; (ii) if 
the basic time price exceeds three 
hundred dollars, but is one thou- 
sand dollars or less, ten dollars 
per one hundred dollars per year 
on that portion over three hun- 
dred dollars; and (iii) if the basic 
time price exceeds one thousand 
dollars, eight dollars per one hun- 
dred dollars per year on that por- 
tion over one thousand dollars.” 
This section also provides that in 
the event the basic time price is 
for less than one hundred dollars 
and the contract life does not ex- 
ceed twelve months, a time price 
differential of seventy-five cents 
per each five dollars or portion 
thereof may be charged. The con- 
tract must call for substantially 
equal and consecutive monthly in- 
stallments except “that in order to 
facilitate payment in accordance 
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with the buyer’s seasonal or inter- 
mittent income a contract may re- 
duce or omit payments over any 
period or periods in which the 
buyer’s income is reduced or sus- 
pended.” 

No minimum or _ acquisition 
charges may be made. No balloon 
payments can be contracted for. 
The only charges authorized under 
the act are the time price differ- 
ential, a charge for insurance if 
it is sold in connection with the 
transaction (see also the regula- 
tion of this type of insurance as 
set forth in LB 594), and a delin- 
quency charge of 5% or $5.09, 
whichever is less, on each install- 
ment in default ten days or more. 

There are two sections (6 and 7) 
that set forth the procedure a mer- 
chant must follow in connection 
with any subsequent purchases or 
catalog purchases. These sections 
apply only to the sale of “other 
goods,” not to motor vehicles. 

The act permits the buyer to 
prepay, in full or in part, his con- 
tract at any time and requires the 
holder to refund the unearned por- 
tion of the time price differential. 
The formula followed in this re- 
fund is commonly known as the 
sum of the digits method or the 
“Rule of 78.” 

Only sales finance companies 
are required to be licensed and 
they are defined in the act as be- 
ing “a person engaged; in whole 
or in part, in the business of pur- 
chasing retail installment contracts 
from one or more sellers.” Banks, 
trust companies, investment com- 
panies, savings and loan companies 


and small loan licensees are not 
required to obtain a separate li- 
cense, but are subject to all the 
provisions of the act. Those that 
hold their own paper and all those 
engaged in a time-sale transaction 
are subject to the regulation and 
penalties of the act but are not 
required to be licensed. 

The powers, duties, authority 
and jurisdiction of the Banking 
Department in the administration 
and enforcement of the act are 
clearly defined in section 12 of the 
act. The penalty sections of the 
act are the severest in the United 
States. The usual penalty for a 
violation of a similar act is the 
loss of the time price differential 
and other authorized charges. The 
penalty specified in the Nebraska 
act could easily make this act a 
sword in the hands of unscrupu- 
lous and crafty buyers who may 
confuse the humans who fill out 
the retail installment contract 
forms so they will make mistakes 
in calculating the time price differ- 
ential. This act was meant to pro- 
tect the buyers as a shield. How- 
ever, this penalty provision places 
an undue burden on sellers which 
formerly had to be concerned only 
with the possibility of such sword- 
shield contracts in dealing with 
minors. 

For various reasons set forth in 
the bill, a sales finance company 
can lose its license to do business. 
Any person violating any provi- 
sion of the act can be fined $500 
or imprisoned for six months or 
both. In addition section 11 of 
the act reads as follows: 


sai | Oe 
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seller or sales finance company, in 
the making or collection of an in- 
stallment contract shall directly 
or indirectly contract for, take, or 
receive, charges in excess of those 
authorized by this act, such con- 
tract shall be void and uncollecti- 
ble as to (1) all of the excessive 
portion of the time price differen- 
tial, (2) the first one thousand 
dollars on the time price differen- 
tial authorized by section 5 of this 
act, and (3) the first four thousand 
dollars of the principal of the con- 
tract. If a seller or sales finance 
company violates any provision of 
this act, other than the violations 
described above, except as a re- 
sult of an accidental and bona fide 
error, such installment contract 
shall be void and uncollectible as 
to the first five hundred dollars of 
the time price differential and the 
first one thousand dollars of the 
principal of such contract. If any 
of such money has been paid by 
the buyer, such buyer or his as- 
signee may recover under this act 
in a civil suit brought within one 
year after the due date, or any 
extension thereof, of the last in- 
stallment of the contract.” 

The Legislature by its passage 
of LB 652, has now placed on the 
statute books of this state the 
“time-sale doctrine” and has rec- 
ognized the procedure followed in 
modern business transactions that 
the public has demanded by its 
use of this procedure in the buying 
of merchandise on time. 

In a recent opinion dated Octo- 
ber 14, 1959 the Attorney General’s 
office states “Considering then that 





LB 652 is the regulation of a 
common law right, we have the 
recognized principle that statutes 
in derogation of the common law 
are to be strictly construed in favor 
of persons subjected to their oper- 
ation and are not to be understood 
as effecting any change in the 
common law beyond such change 
as is clearly indicated.” This be- 
ing a true statement of the law, it 
should be kept in mind with ref- 
erence to the question that has 
risen in connection with this act, 
as it does with many bills passed 
by the Legislature, as to whether 
or not the new act is contrary to 
the State Constitution. During the 
time LB 652 was being considered 
by the Banking, Commerce and In- 
surance Committee, the Attorney 
General’s office gave an opinion 
to one member of the committee 
which in effect stated that the rate 
section of the bill, insofar as it 
pertained to charges permitted on 
motor vehicles, was _ unconstitu- 
tional. This opinion appears to be 
based on the premise that this 
part of the rate section regulated 
“interest on money” and that Arti- 
cle III, Section 18 of the State 
Constitution prohibits the Legisla- 
ture from enacting special laws 
“regulating the interest on money.” 
Such an opinion, appears to dis- 
regard the ten or twelve decisions 
of the Nebraska Supreme Court 
pertaining to the legality of a bona 
fide time-sale contract and appar- 
ently refuses to recognize the fact 
that in a true time-sale the charges 
made are not considered to be in- 
terest inasmuch as the agreement 
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is a credit transaction involving 
the sale of merchandise and not a 
loan of money. (See 48 A. L. R. 
1442 and 143 A. L. R. 244 and cases 
cited thereunder). This earlier 
opinion is also apparently over- 
looking the “recognized principle” 
cited in the later opinion referred 
to above. In addition it should be 
noted here that four separate opin- 
ions from four very reputable law 
firms in Nebraska were written to 
this same committee stating that 
the bill was constitutional. 

It is the opinion of the writer 
that the passage of LB 652 has 
cleared the air somewhat insofar 
as those engaged in this type of 
transaction are concerned. Mer- 
chants, motor vehicle dealers, fi- 
nance companies and others now 
have a clear cut outline to follow. 
They now know it is the public 
policy of this state, established by 
legislation, that the time-sale doc- 
trine is a legally recognized busi- 
ness procedure. They know it is 
the intent and will of the Legis- 
lature that the charges made in a 
true time-sale be legally recog- 
nized as time price differential and 
are not considered as_ interest. 
They know that if they follow the 
procedure for full disclosure, do 
not exceed the maximum charges 
permitted under the act, and com- 
ply with all the other rules and 
regulations set forth in the act that 
they are entering into a legal con- 
tract that will be upheld by the 
courts. 

Our court has said on several 
occasions that the crucial test of 
the validity of a time sale in Ne- 


braska was whether, at the time 
of the sale, the buyer was in- 
formed of and given an opportun- 
ity to choose between a time sale 
price and a cash sale price. If the 
seller complies with all the de- 
tails of LB 652 that test will be 
met. One of the requirements of 
the full disclosure section states 
that the contract must show both 
the cash price and the time sales 
price and that these figures must 
be placed in the contract before it 
is signed. 

LB 652 is not a perfect bill, very 
few laws passed for the first time 
ever are. It has some omissions, 
some ambiguities and some fea- 
tures that will cause extra diffi- 
culties for those engaged in the 
time-selling field. However, if 
everyone involved, the public, the 
press, the legislature and the bar, 
will attempt to clearly understand 
what this type of a transaction is 
and what it is doing for our econ- 
omy, I am sure that there will be 
less trouble than there has been 
in the past. With the full cooper- 
ation of all concerned the bugs 
can be worked out of the present 
law and even better legislation 
passed. Remember, good legisla- 
tion is not the result of a holy cru- 
sade, nor of bias or prejudice. 
Good legislation is the result of 
compromise—not of ideals or prin- 
ciples—but of ideas. 
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ELECTED TO EXECUTIVE 





Harry A. Spencer 


Pictured are the three recently 
elected members of the Executive 
Council. Re-elected is Judge Harrv 
A. Spencer, of Lincoln, who repre- 
sents the first district consisting of 
the counties of Lancaster, Cass, 
Otoe, Johnson, Nemaha, Pawnee 
and Richardson. 

Also re-elected as Member-at- 
Large is C. Russell Mattson, of 


C. Russell Mattson 


COUNCIL 








f 5 
Charles F. Adams 
Lincoln. 


Newly elected is Charles F. 
Adams, of Aurora, who succeeds 


the late Paul H. Bek, of Seward. 
Adams represents the fourth dis- 
trict consisting of the counties of 
Polk, Butler, Saunders, Hamilton, 
York, Seward, Fillmore. Saline, 
Thayer, Jefferson and Gage. 


SEVENTEENTH ANNUAL TAX. INSTITUTE 


The association held another of 
its successful institutes on Federal 
Tax Law during the week of De- 
cember 14, 1959. Two-day ses- 
sions were held at Sidney, Grand 
Island and Omaha. 

The program of the Institute was 
planned and arranged by the Ex- 
ecutive Committee of the Section 
on Taxation of which John E. 
North, Professor of Law at Creigh- 
ton University, School of Law, was 
chairman. North also acted as 
Moderator at each session. 

Presentation of each program 
was in the form of a panel dis- 
cussion. The members of the pan- 


el which discussed “What Every 
Lawyer Should Know About the 
Preparation, Filing and Audit of 
Federal Income Tax Returns” were 
Hale McCown, of Beatrice, D. L. 
Murphy, of Omaha, Coordinator 
for the State of Nebraska, Internal 
Revenue Service, and Philip G. 
Johnson, of Lincoln. Panelists dis- 
cussing “New Look for Small Busi- 
nesses—and How It Affects Farm- 
ers, Ranchers and Small Commer- 
cial Enterprises” were Robert R. 
Veach, Robert K. Adams, Malcolm 
D. Young and Keith Miller, all of 
Omaha. 

Flavel Wright, Mike Morris and 
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Roger Dickeson, of Lincoln and 
William E. Myers, of Omaha, Es- 
tate Tax Agent, Internal Revenue 
Service, had the topic “Practical 
Problems in the Preparation of 
Federal “Estate Tax Returns.” 
Wright, Morris and Dickeson also 
covered the subject “Gift Tax Re- 
turns—Let’s Look Behind the 
Form.” 

The only subject not presented 
by a panel was “Explaining Pen- 
sion and Profit Sharing Plans to 


SUPREME COURT RULE ON 


Due to the change in the proce- 
dure for procuring a bill of excep- 
tions on appeal to the Supreme 
Court which became effective on 
September 28, 1959, the court has 
found it necessary to amend its 
rule with respect to the time with- 
in which briefs are to be filed. 

The following amendments to 
Rule 10a (1) and Rule 10a (3) 
became effective on January |! 
1960: 

Rule 10 a (1) Civil Cases. In 
all civil cases, except advanced 
cases, cases arising under the 
Workmen’s Compensation Act or 
the Unemployment Compensation 
Act, appellant must file his brief 
within two months from the date 
the appeal is docketed in this court 
whenever there is no bill of excep- 
tions ordered otherwise within one 
month from the expiration of the 
time allowed by our rules for pre- 
paring and filing the bill of ex- 
ceptions with the clerk of the dis- 
trict court, or, if an extension of 
time is granted by this court for 


’ 


Your Clients” by Warren K. Dal- 
ton, of Lincoln. 

Local lawyers served on the 
panels in their respective cities. 
These members were Frank J. Mat- 
toon at Sidney, Kenneth H. Elson 
at Grand Island and Harry B. 
Cohen at Omaha. 

Attendance was high at all three 
cities. A total of 368 lawyers were 
registered, representing 106 Ne- 
braska towns. 


BRIEFS 


that purpose, within one month 
from the expiration thereof, and 
shall file proof of service thereof 
on appellee showing that such 
service was made on or before 
brief day. 

Within one month after the ap- 
pellant has served and filed his 
brief, the appellee shall serve his 
brief on the appellant and file the 
same, together with proof of serv- 
ice thereof, with the clerk of this 
court. 

Within ten days after the ap- 
pellee has served and filed his 
brief, the appellant may serve and 
file a reply brief. 

Rule 10 a (3) Criminal Cases. 
In criminal cases the plaintiff in 
error must file his brief within 
two months from the date the 
appeal is docketed in this court 
whenever there is no bill of ex- 
ceptions ordered otherwise within 
one month from the expiration of 
the time allowed by our rules for 
preparing and filing the bill of 
exceptions with the clerk of the 
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district court or, if an extension 
of time is granted by this court 
for that purpose, within one month 
from the expiration thereof, and 
shall file proof of service thereof 
on the Attorney General, showing 
that such service was made on or 
before brief day. The state shall 


serve and file its brief within one 
month after the brief of the plain- 
tiff in error has been served and 
filed. Within ten days after the 
state has served and filed its brief, 
the plaintiff in error may serve 
and file a reply brief. 


REPORT OF JUNIOR BAR SECTION 
NEBRASKA STATE BAR ASSOCIATION 


On September 18 and 19 an in- 
stitute on probate practice was 
presented by the Junior Bar Sec- 
tion and the Nebraska Universitv 
College of Law. The attendance 
was much higher than expected, 
and on Friday afternoon it became 
necessary to move the meetings 
from the Law College to the au- 
ditorium at Love Memorial Hall. 
The total registration showed over 
350 attending attorneys represent- 
ing more than 90 Nebraska towns. 
We strongly feel that this enthu- 
siastic support justifies the con- 
tinuance of this institute on an 
annual basis. 

The Junior Bar Section wishes 
to take this opportunity to thank 
the members of the Nebraska Bar 
and the faculty of the College of 
Law, who generously donated their 
time and their abilities in present- 
ing this clinic. 

A unique feature of this insti- 
tute was the presentation of a 
paper on the ethical considerations 
arising out of the subject matter 
of the institute. There has been 
much discussion recently regard- 
ing the need for greater empha- 
sis on the study of professional 





ethics, both within the law schools 
and within the profession. See 
“Our First Responsibility:” The 
President’s Annual Address, Ross 
L. Malone, 45 American Bar Asso- 
ciation Journal, 1023, 1082 (Oct. 
1959). It is urged that in future 
institutes the final paper will deal 
with practical ethical considera- 
tions arising out of the subject 
matter of the institute. It is feit 
that no subject can be adequately 
presented at an institute, unless 
the professional ethics are involved 
thoroughly discussed. 

The executive committee of the 
Junior Bar Section held a meet- 
ing on October 9th. Past chair- 
man, Ed Cook reported on a work- 
shop on “projects” which he at- 
tended during the annual meet- 
ing of the American Bar Associa- 
tion. As a result of the recom- 
mendations and suggestions made 
by Ed, the Junior Bar Section is 
undertaking the presentation of 
the legal profession as a career 
for use in state high school “Ca- 
reer Days.” A committee ap- 
pointed to develop this program 
consists of Ed Cook, Robert Berk- 
shire, Dick Harnsberger of the 
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Nebraska College of Law, A. Lee 
Bloomingdale of the Creighton 
University School of Law, and 
Jerry Matzke. A pamphlet will be 
prepared for distribution to each 
high school student who indicates 
an interest in the legal profession 
during the high school “Career 
Days” program. 

We hope to have a Junior Bar 
member in each town contact the 
high school and arrange to assist 
in the “Career Days” presentation. 
If the high school has no “Career 
Days” program, the Junior Bar 
member will attempt to arrange 
for a presentation to interested 
high school seniors. 

Recent figures show a shortage 
of qualified young lawyers, which 
shortage will be sharply accentu- 
ated in the next few years. Too 
many of our best qualified high 
school graduates are giving no con- 
sideration to the law as a profes- 
sion. A coordinated program pre- 
sented throughout the state will 
encourage outstanding students to 
think favorably of the legal pro- 


fession and of the two law schools 
within the state. 

In other action, the executive 
committee decided to expand the 
activities of the Junior Bar Sec- 
tion in conjunction with activities 
of the State Bar Association. John 
Gradwohl was appointed as chair- 
man of a committee to recommend 
legislation to correct certain in- 
adequacies in the law which were 
brought to light in the two-day 
probate institute. 

In expanding the operations of 
the Junior Bar Section, the best 
source of new ideas should come 
from within the membership. We 
would appreciate hearing from any 
members who have pet projects 
which they feel should be under- 
taken by the Junior Bar Section. 
Please send any suggestions or 
comments to the chairman at the 
address shown below. 


Robert E. Johnson, Jr. 
Chairman, Junior Bar Section 
824 Sharp Building 

Lincoln, Nebraska 


OPINION OF AMERICAN BAR ASSOCIATON 
STANDING COMMITTEE ON UNAUTHORIZED 
PRACTICE OF THE LAW 


ESTATE PLANNING 

This Committee has received in- 
quiries concerning the propriety of 
the conduct of corporations and in- 
dividuals who are not lawyers but 
who, through advertisements, bro- 
chures, orally or otherwise, solicit 
legal work or hold themselves out 
to the public as being available to 
give legal assistance in the field 


of estate planning or to do the 
whole job of planning an estate. 

The phrase “estate planning” has 
come into existence in recent years 
to refer to the orderly arrange- 
ment of an individual’s assets so 
as to provide most effectively for 
the economic needs of himself 
while living and of those depend- 
ent upon him after his death. At 
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the outset it should be recognized 
that there are certain lay activities 
which are legitimate aspects of es- 
tate planning and which do not 
involve legal work, but which are 
in the nature of an analysis of the 
facts and assets of an estate in 
relation to economic needs, and 
may extend to giving general in- 
formation as to laws affecting the 
disposition of estates, though with- 
out any specific application there- 
of to a particular estate or indi- 
vidual situation. These activities 
may be properly performed by 
persons who are not lawyers, and 
are discussed later in this opinion. 
In general, however, pursued to its 
proper conclusion, estate planning 
necessarily involves the applica- 
tion of legal principles of the law 
of wills and decedents’ estates, the 
law of trusts and future interests, 
the law of real and_ personal 
property, the law of taxation, prac- 
tice in the Probate and Chancery 
Courts, or other fields of law. 
When such is the case, the work 
involved in estate planning in- 
cludes legal research, the giving 
of legal advice or the drafting of 
legal instruments. 

There can thus be no question 
that estate planning, except where 
it is in the nature of an analysis 
of the facts and assets of an es- 
tate as above described, involves 
legal work and constitutes the 
practice of law. When engaged 
in by an individual who is not a 
lawyer, or by a corporation, it is 
the unauthorized practice of law. 
Nor does it become any the less the 
practice of law because the sug- 


gestion is made that the legal ad- 
vice given or legal work done 
should be reviewed by an attor- 
ney. It is well settled that both 
corporations and laymen are pro- 
hibited from practicing law direct- 
ly, and that they may not practice 
law indirectly by hiring lawyers 
to practice law for them. Accord- 
ingly, neither corporations nor lay- 
men may engage in estate plan- 
ning by soliciting the legal work 
involved and then hiring lawyers 
to perform it. This is also the un- 
authorized practice of law. In ad- 
dition, under Canon 47 of the Can- 
ons of Professional Ethics of the 
American Bar Association no law- 
yer shall permit his professional 
services, or his name, to be used 
in aid of, or to make possible, the 
unauthorized practice of law by 
any lay agency, personal or corpo- 
rate. 

It is elementary that under Can- 
on 27 lawyers are forbidden to so- 
licit legal employment by circu- 
lars, advertisements, or otherwise. 
Thus, no lawyer may solicit legal! 
work in the field of estate plan- 
ning or be employed to do such 
work for a corporation or a lay- 
man which does. But the public 
could not be protected by prohibit- 
ing the lawyer from soliciting legai 
work in the field of estate plan- 
ing, if at the same time laymen and 
lay agencies were permitted, in 
any guise, to advertise a claim- 
ed legal competence in _ this 
field. It should be clear, there- 
fore, that the holding out by any 
lay agency to the public, directly 
or indirectly, overtly or subtly, of 
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its willingness to perform legal 
services in the field of estate plan- 
ning is itself the unauthorized 
practice of law. Also, no lay agen- 
cy may hold itself out to the public 
as willing to do the whole job of 
“estate planning” without becom- 
ing engaged in the unauthorized 
practice of law. 

In addition, the lawyer-client re- 
lationship requires a duty of abso- 
lute loyalty to the client, and un- 
divided allegiance. Under Canons 
6 and 35 of the Canons of Profes- 
sional Ethics the lawyer cannot 
permit his professional services to 
be controlled or exploited by a 
lay agency intervening between 
him and his client. 

Also, under Canon 34 lawyers 
may not divide fees with laymen, 
and this principle applies to fees 
for legal work in the field of es- 
tate planning. Moreover, the shar- 
ing by a layman of a lawyer’s fees 
constitutes the unauthorized prac- 
tice of law. 

Illustrative of the treatment of 
the subject in the Courts is the de- 
cision of the Superior Court of 
Cook County, Illinois, in Chicago 
Bar Association v. Financial Plan- 
ning, Inc.*, decided March 21, 1958, 
in which the court held that cer- 
tain estate planning services in- 
volved the giving of “legal advice 
on some of the most important 


*“This case is reported in 26 Law 
Week 2662, and 24 Unauthorized 
Practice News No. 2, p. 29. 

problems which can arise during a 
man’s lifetime and after his death”, 
adding that “Even if this advice 


were confined to tax savings alone, 
it still would amount to the prac- 
tice of law * * *” and “the conten- 
tion that the advice is comprised 
merely of suggestions, and is al- 
ways subject to be reviewed by a 
lawyer, is no excuse for the.con- 
duct of the defendants. The prac- 
tice of law should be confined to 
lawyers without the interposition 
of unauthorized practitioners who 
solicit this business directly or in- 
directly.” 

The decree in this case perma- 
nently enjoined the defendants, 
their agents and employees from: 

“(a) Giving legal counsel and 

advice, 

(b) Rendering legal opinions, 

(c) Preparing, drafting and 
construing legal documents, 

(d) Preparing estate plans 
which embody legal analvy- 
sis, counsel and advice, 

(e) Holding themselves out as 
persons who prepare estate 
plans embodying legal an- 
alysis, counsel and advice, 

(f) Charging and_ collecting 
fees for legal counsel, ad- 
vice, or services rendered 
by them, or their agents, 
or employees, 

(g) From practicing law in any 
form, or holding them- 
selves out as having a right 
to practice law, or soliciting 
employment to prepare es- 
tate plans embodying legal 
analysis, counsel and ad- 
vice, or from charging, or 
collecting fees, or payments 
for legal services rendered 
by said defendants and each 
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of them or their agents, or 
employees.” 

It is not intended by the opinion 
of this Committee to proscribe ac- 
tivities of those groups which serve 
various fields related to estate 
planning unless they involve the 
performance of legal services as 
outlined herein. Activities geared 
to motivating the individual con- 
cerned to do something about his 
affairs and to seek the advice of 
his own lawyer as early as possi- 
ble, preferably from the outset, 
with regard to the development 
of an overall estate plan, are in 
the public interest. Advice on 
matters of law with respect to par- 
ticular factual situation of the in- 
dividual concerned, however, must 
not be given. 

The activities of lay groups de- 
scribed above should conform to 
the standards of propriety set forth 
in the several Statements of Prin- 
ciples developed through the Con- 
ference method between the Amer- 


ican Bar Association and various 
business and professional groups. 
Moreover, because of the shadowy 
borderline between an analysis of 
facts and assets of an estate and 
the application of legal principles 
to them, it is clearly within the 
spirit of the several Statements of 
Principles that the activities of 
these groups should be performed 
in close cooperation with the 
client’s own attorney. It is con- 
templated that any disputes which 
may arise with respect to the ac- 
tivities of such business and pro- 
fessional groups should be gov- 
erned by such Statements of Prin- 
ciples. The understandings reach- 
ed in these Principles have served 
to encourage the public to seek 
proper legal guidance, the lay 
groups not to transgress upon the 
sphere of activity properly reserv- 
ed for the legal profession, and 
to bring about better understand- 
ing and cooperation between these 
groups and the Bar. 


AVIATION LAWYERS ARE ORGANIZED 


Attorneys interested in aviation 
law and who are pilots were in- 
vited to attend the organization 
meeting of the “Legal Eagles.” 

Albert Rathblott, Attorney, of 
Camden, New Jersey, is one of the 
interested attorneys spearheading 
the formation of this group. The 
first meeting was held at Kia- 
mesha Lake, Monticello, New 
York, on October 25th to 28th, 
1959, with the Concord Hotel as 
the base of operations. 

Mr. Rathblott said that “the ‘Le- 


gal Eagles’ or ‘Flying Lawyers’ is 
not really a unique organization. 
There already are ‘Flying Physi- 
cians’, ‘Flying Farmers’ and others 
who are keenly interested in avia- 
tion and can connect their hobby 
with their profession.” 

“Every State in the Union has 
attorneys who are, or who have 
been pilots. There are many prac- 
titioners who specialize in avia- 
tion law. Our purpose is to asso- 
ciate members of the profession, 
with a common interest, for the 
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purpose of promoting general avia- 
tion safety; to promote cooperation 
with civilian agencies; to assist 
in the drafting, interpretation and 
enforcement of laws affecting avi- 
ation in all its phases.” 

The organization meeting sched- 
uled in October featured prom- 
inent speakers in the field of avi- 
ation, in administration, enforce- 


ment and civil procedures. En- 
tertainment was planned for the 
guests and those attending became 


the organization’s charter mem- 
bers. 

Interested attorneys may com- 
municate with Mr. Rathblott at 
P. O. Box 289, Camden 1, New 
Jersey. 


INSTITUTE ON EMINENT DOMAIN 


The second annual institute on 
Eminent Domain sponsored by the 
Southwestern Legal Foundation 
will be held in Dallas, February 
25-26. 

The meeting to be held at the 
Southwestern Legal Center, will 
be co-sponsored by the Texas Citv 
Attorneys Association; North Tex- 
as Chapter of the American Insti- 
tute of Real Estate Apopraisers, 
and the Dallas Chapter of the So- 
ciety of Residential Appraisers. 

Included among those to address 
the meeting will be members of 
the Appraisal Institute, American 
Society of Appraisers and the So- 
siety of Residential Appraisers. 

Subjects and speakers to be fea- 
tured at the February 25 session 
are: 

Basic principles and practices in 
Federal condemnation, Perry W. 
Morton of Washington, D. C., as- 
sistant attorney general, Depart- 
ment of Justice; Compensable and 
non-compensable damages, N. Alex 
Bickley, first assistant city attor- 
ney, Dallas. 

The valuation of leasehold in- 
terests and some elements of dam- 


age thereto, T. C. Hitchings, Jr., 
M. A. I., T. C. Hitchings and Son, 
Denver; Compensable damages due 
to construction of limited access 
highways, Alfred J. Jahr, attorney, 
New York City. 

Also, utility line condemnation 
cases, V. W. McLeod, attorney, 
Galveston, and demonstrative evi- 
dence in proceedings under emi- 
nent domain, George C. Hadley of 
Los Angeles, assistant chief attor- 
ney, California Department of Pub- 
lic Works. 

A demonstrative trial of a con- 
denation case will be the theme 
for the February 26 session, at 
which Dallas attorney Charles G. 
Purnell will act as conmmentator 
and moderator. 

A group of judges, attorneys, ap- 
praisers and engineers will present 
the trial of a partial taking in 
eminent domain beginning with 
pre-trial preparation and witness 
conferences and ending with a 
trial before the County Court. 

The participants will dramatize 
the preparation of the case for 
trial, the use of demonstrative evi- 
dence, various facets of the law 
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as applies to an actual fact situ- 
ation and the role of the attorney, 
the appraisers, the engineer, and 
the court in the effective presenta- 
tion of a condemnation case from 
the general standpoint both of the 
condemnor and the condemnee. 

The case involves a partial tak- 
ing of a tract of land by the State 
for the construction of a controlled 
access highway as part of the Fed- 
eral Interstate and Defense High- 
way System in a commercial and 
industrial area of the City of Dal- 
las. 

Participants will include Chiei 
Justice Dick Dixon, Court of Civil 
Appeals, Fifth Supreme Judicial 
District, who will enact the role 
of judge of the county court. 

Attorneys for the condemnor 
will be A. D. (Jim) Bowie, assist- 
ant district attorney, Dallas, and 
Clarence A. Guittard, Dallas a%- 
torney. 

Also, E. L. Bale, senior member, 
A. S. A, S. R. A, Dallas, and 
Joseph R. Smith, III, senior mem- 


ber, M. A. I, S. R. A., Dallas, as 
appraisers. O. R. (Chick) McElya, 
registered engineer, Dallas, will 
serve as engineer. 

Serving the condemnee as at- 
torneys will be S. G. Johndroe, Jr., 
first assistant city attorney, Fort 
Worth, and Ardell Young, Fort 
Worth attorney. Appraisers will 
be Ross E. Jones, Fort Worth reai- 
tor, and Wayne Hagood, M. A. L, 
S. R. A., Fort Worth. 

Presiding at various sessions will 
be H. P. Kucera, Dallas city attor- 
ney, who serves as chairman of 
the Foundation’s Civil Practice 
and Procedure Division, and Mr. 
Guittard. 

Registration charge for the two- 
day institute is $30, or free to 
members of the Southwestern 
Legal Foundation. 

Inquires concerning the program 
should be directed to the Registrar, 
Institute on Eminent Domain, 
Southwestern Legal Foundation, 
Hillcrest at Daniels, Dallas 5, Tex- 
as. 


INSTITUTE ON OIL, GAS AND TAXATION 


A packed program awaits partic- 
ipants in the eleventh annual Oil, 
Gas and Taxation Institute spon- 
sored by the Southwestern Legal 
Foundation in Dallas, February 
10-12. 

Following registration at the 
Southwestern Legal Center on 
Wednesday, February 10, the first 
session will feature a study of the 
background of the trial examiner's 
decision in the Phillips case, and 
the problems peculiar to state and 


municipal regulation of gas dis- 
tributing companies. 

Samuel Joseph, Washington, D. 
C., will discuss the Phillips case, 
and Warren J. Collins, generai 
counsel for Lone Star Gas in Dal- 
las will handle the regulations lec- 
ture. 

Preparation for gas rate hearing 
before the Federal Power Commis- 
sion will be the subject of a talk 
by Robert E. May, Washington, 
D. C. attorney, in the first after- 
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noon session. Mobil Oil Company’s 
William S. Richardson will follow 
with a discussion of producer con- 
tracts for the sale of natural gas 
in interstate commerce. 

In the first session February 11, 
Fred Moulton, attorney from Bill- 
ings, Montana, will go into the 
possible liabilities arising from 
violations of conservation orders. 
Adverse possession, limitations or 
acquisitive prescription as to sev- 
ered oil and gas interests will be 
developed by Harold F. Thompson. 
Dallas attorney. 

Legal problems in pooling, unit- 
ization, and joint operation of oil 
and gas interests will be the sub- 
ject of a lecture by Leo J. Hoff- 
man, Dallas attorney. A _ petrol- 
eum economist, John G. Winger, 
who is associated with the Chase 
Manhattan Bank in New York City, 
will follow this with a talk on the 
future of the petroleum industry 
in the United States for the up- 
coming decade. 

State taxation of oil and gas, 
with emphasis on the southwestern 
states’ decisions, will be developed 
by A. E. Collier, tax attorney with 


Humble Oil and Refining. Vester 
T. Hughes, Jr., Dallas, will close 
the final morning sessions with a 
talk on tax treatment by lessee of 
bonus paid in connection with ex- 
ecution of an oil and gas lease. 

The ABC Deal, reviewed and 
brought up-to-date, will be cover- 
ed in.a lecture by Frank B. Apple- 
man of Fort Worth. He will be 
followed by J. Reid Hambrick. 
law professor at George Washing- 
ton University, who will discuss 
collapsible corporations in oil and 
gas and the possible relief afforded 
by the 1958 Act. 

The Institute will close with a 
discussion of recent developments 
in oil and gas taxation by Harvie 
Branscomb, Jr., Corpus Christi ai- 
torney. 

Charles B. Wallace, associate 
general counsel of Mobil Oil, serves 
as institute chairman of the South- 


western Legal Foundation’s Oil 
and Gas Division which sponsors 
the institute. 

Registration fee for the three- 
day program is $50, or $20 for 
single day attendance. 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Eugene N. Blazer 
Admitted 1914. 
Norris Brown 
Admitted 1889. 
A. P. Coleman 
Admitted 1913. 
Charles F. Davis 
Admitted 1927. 


Omaha 
Died October 1959 
Seattle, Wash. 
Died January 1960 
Walthill 

Died Nov. 1959 
Omaha 

Died Nov. 1959 





T. Simpson Morton Nebraska City 
Admitted 1929. Died January 1960 

George C. Proud Arapahoe 
Admitted 1912. Died Nov. 1959 

G. Eli Simon Cambridge 
Admitted 1914. Died December 1959 

Don W. Stewart Lincoln 
Admitted 1915. Died Nov. 1959 
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on New U.S. Savings Bonds 


now in effect 


and the Bonds you already own 
are better than ever, too! 





Now U.S. Savings Bonds are a better 
buy than ever in three important ways: 


e All Series E and H Bonds bought 
since June 1, 1959, now earn 37/44 % 
interest when held to maturity. 


®@ Older Bonds will also pay more— 
an extra ¥2%, from June 1 on, if 
you hold them to maturity. 


© All Series E Bonds, old or new, now 
carry an automatic extension 
privilege; they'll keep paying liberal 
interest for 10 years beyond matu- 
rity. ; 


Three big new dollar benefits that make 
it smart to buy new Bonds—and hang on 
to the ones you have! 

40 million Americans own Bonds 


More people than ever own Bonds to- 
day. There’s simply no easier, safer, more 
American way to save. 

You can buy them through the Payroll 
Savings. Plan at work; you can buy them 
where you bank. Either way, your U.S. 
Savings Bonds help build a more secure 
future for you, your family, and your 
country. And now they’re better than 
ever! 


HELP STRENGTHEN AMERICA’S PEACE POWER 


SAVE WITH U.S. SAVINGS ~~ 4 


The U. S. Government does not pay for this advertising. 
The Treasury Department thanks The Advertising Council 
and this magazine for their patriotic donation. 
































VA “RETIREMENT PLANS” \ 


And Their Problems 


Our success in the Profit Sharing field in 
1958 places us in a position to assist lawyers 
with their problems in the area of Federally 
Approved Retirement Plans this year. For in- 
formation about our many fiduciary services 
write or phone. 5-3251. 
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OMAHA DAILY RECORD 


Omaha’s Court and Commercial Newspaper 
Established 1886 318 South 19th Street 
The ONLY Newspaper dedicated completely to serving 
Attorneys in all Courts in Douglas County, Nebraska. 
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“Let Dairyland Mutual 
Do It’’ 


@ We can file financial proof at the Motor Vehicle De- 
partment promptly and efficiently for your clients. 
SOOO DEH 
Ask Your Local Insurance Agent to Secure Automobile 
Insurance and Financial Responsibility Filings for Your 
Clients from— 
SOVOeeee 
Non-Assessable 


DAIRYLAND MUTUAL INSURANCE CO. 


NEBRASKA SERVICE OFFICE 
520 South 13th St. P.O. Box 1964 
LINCOLN, NEBRASKA 
Home Office Madison, Wisc. 














